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SECTION 41 YOUTH JUSTICE AND CRIMINAL EVIDENCE ACT 1999 
 
AN OVERVIEW FOR THE PROSECUTOR 
 
 
 
“Rape is of course an absolutely detestable crime … 
The only exception I would give to that is the case which does exist 
when a young woman leads a young man on to, if I may put it 
discretely, the point of no return.”  per Lord Halisham. 
 
Before the Sexual Offences Amendment Act 1976 cross-examination of 
rape complainants was governed by common law.  
 
That meant that complainants in rape cases had no anonymity.  
 
“There is no reason why a complainant in a rape case should be more 
privileged than anybody against whom other accusations are made. 
There are graver accusations than that of rape, such as accusations of 
espionage, treason and blackmail, which are sometimes cloaked with 
anonymity. Indeed, for some people even a simple allegation of 
shoplifting carries with it just as much a stigma as a charge of this kind, 
which often carries with it the certainty of imprisonment. I read in the 
newspaper this morning about the case of a justice of the peace 
charged with the shoplifting of goods worth nothing more than 50p. 
Although he may be vindicated on appeal his name and status are 
known, and so is the allegation. I doubt very much whether the anguish 
that he will continue to sustain will be any less than that of either of the 
parties in a rape offence—the complainant, if she is disbelieved, or even 
believed, or the defendant, if he should be vindicated by a jury. (John 
Lee MP – Birmingham per Hansard) 

 

THE COMMON LAW 

R v Riley (1887) 18 QBD 481 at 483–4. Lord Pollock stated that it is 
‘clear that evidence of the woman having had connection with other 



 

 

men would not be relevant’ and Mathew J said that this approach is ‘in 
accordance with justice and common sense’.  
Lord Coleridge said that in seeking to prove whether or not Riley had 
attempted to rape the complainant, evidence that she has previously 
had connection with B and C is obviously not in point’. He said that any 
such evidence should be excluded because its admission would be unfair 
and a hardship to the woman, but also on the general principle that it is 
not evidence which goes directly to the point in issue at the trial. He 
identified the dangers of permitting such evidence, ‘It is obvious, too, 
that the result of admitting such evidence would be to deprive an 
unchaste woman of any protection against assaults of this nature’. 

Plainly, at common law evidence which focussed on a complainant’s 
sexual history has been admitted under common law, initially ensuring 
that evidence of employment as a sex worker deemed to be—’notorious 
bad character’—was before the court to both infer consent and 
challenge credibility. 

 

Subsequent cases developed that theme, suggesting that evidence of 
promiscuity challenged complainant credibility and implied consent. 
Inferences that sexually active women are less credible as witnesses 
and more likely to consent—are the ‘twin myths’ that restrictions on 
sexual history evidence have been trying to counter. 

As explained by Justice McLachlin in the Canadian case R v Seaboyer:  

“These inferences were based not on facts, but on the myths that 
unchaste women were more likely to consent to intercourse and in any 
event, were less worthy of belief. These twin myths are now discredited. 
The fact that a woman has had intercourse on other occasions does not 
in itself increase the logical probability that she consented to intercourse 
with the accused. Nor does it make her a liar.” 

 

Anonymity for complainants in rape cases occurred from 1976. 



 

 

Anonymity for complainants in sexual offences cases occurred from 
1992. The change came from international work on the horrific ordeal 
women who did complain of sexual offences encountered when being 
questioned.  

 

In 1976 it became necessary to obtain permission from the Judge to 
question a complainant in a rape trial about her previous sexual conduct 
with anyone other than the accused. The Judge could permit the 
questioning if the Judge felt it was unfair to the defendant not to do so.  

 

The change occurred as a result of the Home Office Report, Speaking 
up for Justice in June 1998 

“Many of us, on both sides of the House, were very concerned about the 
way in which lawyers were indulging in character assassination of 
women who had been raped. These assassinations would then be 
quoted at great length in the Press. I know that some of my hon. 
Friends say that cross-examination is a vital part of justice. That is fine. 
I am not against cross-examination. But I am against character 
assassination, and there are many cases of women who are forced in 
court into a humiliating position when irrelevant matters are dragged in. 
The fact is that many women suffered as a result of this kind of cross-
examination, and were emblazoned in the Press. I think that most of us 
will agree, therefore, that women should be given anonymity. That is 
one of the most important aspects of the Bill.” John Ashley MP 

By the 1990s, the need for reform was widely recognised, leading to the 
enactment of the  provisions of the Youth Justice and Criminal Evidence 
Act 1999. The 1999 Act states that a Judge can only grant leave to 
cross-examine if the matter is relevant to an issue in the case and 
refusal might render the jury's conclusion unsafe. If the issue is consent 
then no leave will be granted unless the conduct can be brought into 
the exceptions.  



 

 

 

Section 41(1) provides that except with leave of the court, no evidence 
may be adduced at trial, and no question may be asked in cross-
examination, by or on behalf of the defendant about any ‘sexual 
behaviour’ of the complainant. Leave may only be given if the evidence 
falls within one of the four exceptions, relates to ‘specific instances’ of 
sexual behaviour (s. 41(6)) and satisfies two further criteria, namely, a 
refusal of leave might have the result of rendering unsafe a conclusion 
of the court or jury (s. 41(2)(b)) and the purpose or main purpose is not 
to impugn the credibility of the complainant (s. 41(4)).59 Notably, s. 41 
does not provide an overriding discretion for judges to admit evidence.  
 

The provisions of the 1976 Act have no relevance in current law. There 
is a residual consideration of old common law cases where the issue is 
consent. (At common law it was possible to question to contradict the 
assertion by a complainant of lack of consent by calling evidence that 
the complainant was a sex worker.) 

 

Remember that section 41 prevents the defendant adducing evidence 
and prevents cross-examination on his behalf.  

The first exception is where the issue to be proven is ‘not an issue of 
consent’ (s. 41(3)(a)) which includes evidence to support a defence of 
reasonable belief in consent, motive to lie, as well as being used to 
admit evidence relating to alleged previous ‘false’ complaints. The other 
exceptions apply where the issue is consent. The second exception is 
where the evidence relates to sexual behaviour at or about the same 
time as the sexual activity in question (s. 41(3)(b)). Evidence of sexual 
behaviour that is ‘so similar’ that the ‘similarity cannot reasonably be 
explained as a coincidence’ is the third exception (s. 41(3(c)) and 
evidence is permitted under s. 41(5) where it is necessary to rebut 
evidence adduced by the prosecution.  



 

 

 

Note ss 4 Previous sexual behaviour is not relevant if its main purpose 
relates to the credibility of the complainant as a witness. 

CAUTION S41(5) if the prosecution calls evidence of the sexual 
behaviour of the complainant the defendant can adduce evidence which 
goes no further than necessary to enable the evidence to be rebutted or 
explained. 

 

R v Funderbunk 90 Cr App R 406. If the issues is the sexual activity of 
two persons in private issues between credit and the issue of sexual 
activity reduces vanishing point. Here the complainant was said to be a 
virgin. The defence should have been able to adduce evidence that this 
was untrue. Cf R v Singh (Gultab) (2003) EWCA Crim 485. The 
complainant said she was a virgin in the first trial. This was a lie. The 
conviction was quashed. The defendant was unable to adduce this 
previous lie in the second trial as the only purpose was to impugn 
credibility. 
 

It applies to Newton hearings, appeals and applications to dismiss. It 
applies to offences which pre-date the enactment of the 1999 Act.  

 

The application should be heard in private (s 43) and in the absence of 
the complainant.  

The decision should be given in public together with the scope of the 
questioning to be permitted.  

THE RIGHT TO A FAIR TRIAL 

The question of whether the effect of section 41 was to contravene a 
defendant's right to a fair trial under Article 6 of the European 
Convention of Human Rights and the Human Rights Act 1998 was 
considered by the House of Lords in R v A (NO 2) 1 AC 45. A wished to 



 

 

adduce evidence of a relationship with the complainant in the weeks 
before the alleged rape. The House of Lords (Lord Steyn) held that the 
1999 Act was not incompatible with Article 6 as it was appropriate to 
read down into the Act and to indicate that section 41(3) (c) 
incorporated the contention that the ‘test of admissibility is whether the 
evidence (and questioning in relation to it) is nevertheless so relevant to 
an issue of consent that to exclude it would endanger the fairness of the 
trial under Article 6 of the Convention’. 

 

R V A 

 Lord Hope gave examples of when it might be appropriate to give 
leave. These included an honest belief in consent, bias against the 
defendant which might give a motive to lie, an alternative explanation 
for the physical conditions upon which the prosecution rely, where a 
young complainant might otherwise be deemed not to know or 
understand sexual activity or words.  

Research with judges has found that with only one exception, they 
interpreted R v A as giving them a broad discretion to admit evidence 
where necessary to ensure a fair trial. 

RIGID APPROACH 

 

Each case is determined on its own facts.  

R v Andrade (2016) Crim LR 424 A too rigid approach can render a 
conviction unsafe. 

R v Soroya [2007] Crim LR181. The prosecution were permitted to 
adduce evidence that the complainant told the defendant that she was a 
virgin whilst he was raping her in the hope that he would desist. She 
was not a virgin having had previous sexual activity with her boyfriend. 
The defence argued that this was not admissible as it permitted the 
prosecution to adduce evidence of her sexual history in a way that the 



 

 

defence would not be able to do. The Court ruled that the evidence was 
admissible. The Court reminded practitioners of the use of section 78 
PACE 1984 – the defence can ask the Judge to exclude the evidence 
that the Crown seeks to adduce on grounds of unfairness. 

R V HARRIS (2010) CRIM LR 54 

It is possible to obtain a further statement from a complainant 
explaining the differences between what is alleged by the defendant and 
the complainant's position. This can be taken into account when the 
Judge determines the application.  
 

R v T (2004) 2 Cr App R 32 

There is no requirement under s41(3)(c) (ii) of a temporal link.  

 

CHED EVANS 

 

2017 1 Cr App R 13 

CE wished to call evidence that two men had sexual intercourse with the 
complainant in the days leading up to the sexual intercourse with him. 
He wished to adduce that she instituted the activity with them and put 
them into certain sexual positions using specific words to encourage 
them and that she had drunk alcohol. It was held that the evidence was 
admissible under s41(3)(a) and 41 (3) (c). This was a case where the 
requirements of section 41 gave way to the requirements of a fair trial. 
 

R v Guthrie (2017) 1 Cr App R 27 

The threshold under s41 (3) (c) is a high one. There must be a 
chronological nexus between past and current events. 
 

R V MARTIN (2004) 2 Cr App R 22 



 

 

M visited the flat of the complainant. She said that he pestered her for 
sex and that she had said, not now, another day. He had then returned 
and raped her. The defence case was that she had pestered him for sex 
and then had instigated oral sex upon him on an earlier occasion. She 
had wanted things to go further and he had rejected her. The defence 
case was that this allegation was made out of spite and upon her earlier 
rejection of him she had said she was going to get him into trouble. The 
trial Judge permitted the evidence that she had made a threat to him 
previously but did not permit evidence that she had instigated sexual 
activity with him. The Court held that he should have been permitted to 
adduce evidence that she had instigated sexual activity with him on the 
earlier occasion but that the conviction nevertheless was safe. 

 

R v Guthrie (2017) 1 Cr App R 27 

The threshold is high and there must be chronological nexus. (1) when 
considering the engagement of s.41striking similarity was not required 
but there had to be relevant similarity between the previous and current 
alleged conduct which necessitated an exploration of the circumstances 
so as to avoid unfairness to the defendant. If it would be tantamount to 
saying that the complainant was a person who had engaged in casual 
sex in the past and therefore would have been likely to do so on the 
occasion in question, cross-examination would not be allowed; the 
principal purpose of the cross-examination must not be to impugn 
credibility but it had to be truly probative as to the issue of 
continuity. Furthermore, there had to be a sufficient chronological nexus 
between the events to render the previous behaviour probative. In the 
present case, having regard to s.41(3)(c) the defendant had failed to put 
forward any sufficient factors, or combination of factors, to satisfy the 
high threshold. Any similarity between previous sexual encounters 
between the defendant and the complainant could be described as part 
of the background or mere coincidence. Furthermore, given that the 
previous alleged acts of consensual sexual intercourse had taken place 



 

 

on two occasions a year earlier and several weeks afterwards, there was 
no sufficient chronological nexus between the events to render the 
behaviour probative. 

 

SEXUAL BEHAVIOUR 

R v Mokrecovas (2002) 1 Cr App R 20 

The fact that the complainant had had sex with the defendant's brother 
on two occasions that evening and lied to her father about it was not 
admissible. 

 

R v White (2004) 148SJ300 A sex worker met the defendant in a bar. 
They went to her flat where he was alleged to have raped her. The 
defence case was that she had demanded money from him after 
intercourse and he had refused whereupon she alleged rape. The 
defence were not permitted to adduce evidence that the complainant 
had said in her statement that she was a sex worker for 19 years but 
now only saw the occasional regular client. Dismissing the appeal, the 
Court said that the judge had been right to refuse to allow cross 
examination on the fact that V was a prostitute. Whatever the position 
may have been in older cases, in the present day a prostitute was as 
entitled as any other person to refuse to have sex; the fact that a victim 
was a prostitute did not mean she was more ready than any other to 
agree to sex. Therefore there could be no contention that the bare fact 
that V was a prostitute was relevant to the issue of consent. It could not 
be accepted that information, contained by way of a list of previous 
convictions for prostitution, about V's current and past activities as a 
prostitute was capable of fulfilling the requirements of s.41(6) of the Act 
and to decide otherwise would be tantamount to saying that any 
encounter could fall under s.41(6) if it could be assigned a date and 
time. There had to be something about the specific circumstances that 
had probative force and was so similar to the conduct complained of as 



 

 

to be beyond coincidence. W's right to a fair trial had not been breached 
by the refusal to allow cross examination and the case of R. v A 
(Complainant's Sexual History) [2001] UKHL 25, [2002] 1 A.C. 45, [2001] 5 
WLUK 474 could be distinguished as that concerned the introduction of 
material of previous sexual activity between the defendant and the 
victim and not, as here, between the victim and others. Further, R. v A 
was not authority for any wider reading of s.41 of the Act by reason of 
the Human Rights Act 1998 s.3. It would take a very special case to 
accommodate evidence of such acts in circumstances where it would 
not be accommodated by an ordinary reading of s.41. 

 

R v Tilambala (2006) Crim LR 344 

 The appellant was convicted of rape. The complainant, a girl of 19, met 
the appellant, an acquaintance of her friend, R, in a bar. They met two 
days later in a coffee bar (it was disputed whether this was by chance 
or had been arranged). The appellant invited the complainant to his 
address, a hostel. The defence case was that this was at the 
complainant's suggestion; the complainant said that it was at the 
appellant's invitation and that she had been invited simply for tea. When 
they got to the hostel the offences of rape occurred. The appellant 
agreed that he had taken the complainant back to the hostel, but that 
the sexual activity was with her consent. The appellant's counsel sought 
the judge's leave to ask R (the complainant's friend) questions about an 
incident at the bar two days before, when the complainant had asked R 
whether she should go back to the house of a man with whom she had 
been dancing and who had invited her back to his address to which R 
had said "don't be stupid" and the complainant had not gone back with 
the man. It was submitted that the complainant had given the 
impression in her statements and her evidence that she was a faithful 
girlfriend to a boyfriend she had in Germany; the evidence as to what 
happened in the bar was capable of undermining that account. The 
judge refused leave. 



 

 

Held, dismissing the appeal, the evidence either fell foul of s.41 of the 
Youth Justice and Criminal Evidence Act 1999 or was irrelevant. The 
interpretation which the appellant wished to place on it was that the 
complainant was a girl who was prepared to go back to the house of the 
man in the bar, in order to engage in sexual activity. That was clearly 
precluded by s.41. The more likely interpretation was that the 
complainant, having been given the invitation, concerned as to whether 
that would be likely to compromise her asked R who made it plain that 
it would. All that showed was that she was therefore prepared to think 
of going back to a man's flat. She did so in any event with the appellant. 
The evidence was irrelevant. On either interpretation the judge was 
right.  
 
R v Gjoni (2014) Crim LR 765 
The appellant (G) appealed against his conviction for rape. G and some 
other men had been drinking and taking cocaine at a house belonging 
to the victim (V). G had asked V if she would have sexual intercourse 
with him. She refused. G then asked her how much money it would take 
for her to agree, and she reacted angrily. V later went upstairs with her 
boyfriend (K) and they had sexual intercourse, after which V fell asleep 
and K returned to the other men downstairs. V claimed that she woke 
up to find G having sexual intercourse with her. K and one of the other 
men (L) were watching. At trial G made an application under the Youth 
Justice and Criminal Evidence Act 1999 s.41 to adduce in evidence a 
conversion he had had with L in which L had told him that he had had 
sexual intercourse with V on at least one previous occasion while K was 
in the house and with his consent. The judge ruled that it was not 
permissible for him to relate to the jury the content of the conversation, 
since to do so would introduce evidence of V's previous sexual 
behaviour. However, she ruled that it was permissible for G to give 
evidence that he entered the bedroom believing, as a result of what he 
had been told by L, that V would be willing to have sex with him.  The 
issues were (i) whether the detail of the conversation should have been 
admitted; (ii), if so, whether the judge's refusal to admit that detail had 
any effect upon the safety of the verdict;  
Held 
Appeals dismissed. 
(1) As in the case of R. v Bahador (Hussein) [2005] EWCA Crim 396, [2005] 
2 WLUK 355  there might be circumstances in which evidence of a 



 

 

conversation between the defendant and a person other than the 
complainant would have probative value in relation to the issue of 
honest and reasonable belief in consent. Each application had to be 
decided according to its own circumstances, Bahador considered. In the 
instant case, the terms of the conversation, while not direct evidence, 
revealed evidence of V's sexual behaviour, the admission of which was 
prohibited unless it was necessary to admit it under s.41(2)(b). The 
judge considered that the solution was to permit G to give evidence that 
L provided him, in the presence of K, with repeated assurances that V 
would consent to sexual intercourse with him despite her earlier anger 
at the suggestion that money might change hands. Admission of the full 
content of the conversation would not have improved G's standing in 
the jury's eyes. The fact that L told G that he had had sexual intercourse 
with V on a previous occasion could not have amounted to any 
justification for a belief held by V that she would consent to sexual 
intercourse with him when she had explicitly rejected him. Accordingly, 
the judge was right to rule that the evidence should not be admitted 
(see paras 26-30 of judgment).  intercourse while V was asleep was a 
serious aggravating factor, as was the humiliation of the rape taking 
place in her own home. It was not open to the judge to conclude that 
the three men planned the rape. There was no evidence that V was 
rendered vulnerable through drink or that the presence of Viagra 
signified any pre-concert or could be attributed to any of the men 
present. However, looking at the offence as a whole, a sentence of nine 
years' imprisonment was not manifestly excessive (paras 39-40). (4) (Per 
curiam) It was both desirable and necessary for the trial judge, at some 
stage during the trial, to give a formal ruling upon an issue of 
admissibility of evidence of the instant kind, with reasons. Defendants 
were entitled to understand the formal reasons for a decision to exclude 
evidence under s.41 (para.23). 
 
R v B (2007) Crim LR 910 
 



 

 

The allegation was that B raped a man. The defence were not allowed 
to adduce evidence of the sexual orientation of the victim. The issue 
was consent. In terms of the admissibility of evidence under the Youth 
Justice and Criminal Evidence Act 1999 s.41, there was no difference 
between evidence from a female complainant as to her previous sexual 
history and experience, and evidence from a male rape victim as to 
whether he had previously engaged in any homosexual activity, since 
both questions were predicated on the proposition that previous consent 
was evidence of present consent.B had encountered the 17-year-old 
victim (C) at a taxi rank after both had been out drinking. B had told C 
that he knew where he could find a cab and C had walked off with B, 
who took him to a dead end behind some shops, forced him to the 
ground and threatened to slit his throat if he did not comply. He then 
anally raped C and had non-consensual oral sex with him. B initially 
denied that the incident had taken place, but when confronted with DNA 
evidence he accepted that he had performed the acts but that it had 
been a consensual encounter. At trial, B had applied to the judge for 
leave to cross-examine C as to whether he was homosexual, but the 
judge ruled that the Youth Justice and Criminal Evidence Act 1999 s.41 
prevented it. On appeal, B renewed the same submission, arguing that a 
fair trial could not take place unless such evidence were adduced, and 
that the evidence had to be allowed under the principle in R. v A 
(Complainant's Sexual History) [2001] UKHL 25, [2002] 1 A.C. 45, [2001] 5 
WLUK 474. B's application was based on medical findings that C did not 
appear to have suffered any anal trauma and that his anus was 
unusually lax, capacious and patulous, although the report made it clear 
that this did not necessarily mean that C had engaged in previous 
homosexual activity. B also complained that the trial judge had failed to 
remind the jury that there were no anal injuries "in a case where they 
might be expected".Appeal dismissed.(1) The inconclusive medical 
evidence, had it been admissible, would have entitled B to invite the 
jury to conclude that C had had previous homosexual experience. If C 
had no interest in men, on the face of it he was less likely to have 



 

 

consented. Conversely, if he did have a sexual interest in men it was 
possible to argue that he was more likely to have consented, although 
the issue of whether he had actually consented on the occasion in 
question remained open. However, the question was precluded by 
s.41(6) of the 1999 Act unless R. v A applied. There was no distinction 
between questioning a female complainant about her sexual habits and 
questioning C about his suggested homosexuality, since in both cases 
the questions were predicated upon the proposition that previous 
consent was evidence of present consent,R. v A considered. The 
purpose of the 1999 Act was to eliminate the perpetuation of that myth, 
as well as the myth that a promiscuous complainant was less credible. If 
the evidence in the instant case were admissible, then it must follow 
that so was any other evidence as to previous homosexual activity by C, 
including evidence of previous sexual partners or habitual association in 
places where casual homosexual encounters commonly took place. The 
medical evidence in the instant case made no difference to that 
conclusion. It followed that the judge's ruling as to the application of 
s.41 was correct. (2) Although B had been entitled to submit to the jury 
that the absence of anal injury meant that there was no independent 
medical support for the proposition that penetration had been forced, 
there was insufficient evidence for the proposition that injury was to be 
expected in the absence of consent. The judge's summing up did not, 
therefore, render the conviction unsafe. 
 
OTHER ACTIVITY 
 
R v PR (2014) 1 Cr App R 28 
The complainant's stepfather assisted with the termination of her 
unwanted pregnancy several years after the alleged offences. This fact 
was not caught by section 41. It was not a question as to sexual 
behaviour. 
 
R V Lloyd (22/5/05) 



 

 

Words in a diary are not sexual behaviour.  
 
R v Ben Rejab & Baccar (2012) 1 Cr App R 4 
Completion of sexual quizzes online about how good a complainant is in 
bed would require leave under section 41. 
 
RESPONSE TO APPLICATION 
 
It is possible to obtain a statement from the complainant when a section 
41 application is made. If the complainant's statement indicates 
differences the Judge takes this into account when making the decision.  
 
R v Harris (2010) Crim LR 54 
The complainant was permitted to explain why her previous sexual 
history was dissimilar. 
 
R v T (2012) EWCA 2358 
The appeal was based on the fact that there was evidence of facebook 
messages. The Court of Appeal asked for the complainant's version of 
the messages before considering the matter further. 
 
CROSS-EXAMINATION 
 
Section 41 can apply as a result of evidence given in cross-examination. 
The evidence must not be deliberately elicited and must be damaging to 
the defence case. 
 
R v Hamadi (2008) Crim LR 635 
Complainant said in evidence that she had been faithful to her 
boyfriend. She hadn't been and evidence could be adduced to contradict 
that assertion. 
 
PREVIOUS ALLEGATIONS 



 

 

 
These can be adduced if the complainant failed to mention the current 
allegation when making an earlier complaint at a time when she could 
reasonably have been expected to have mentioned it. 
 
R v T R v H (2012) 1 WLR 632 
The defendant should have been permitted to cross-examine the 
complainant as to her failure to mention the instant matters during an 
earlier complaint at a time she could reasonably have been expected to 
mention it and the defendant should have been allowed to cross-
examine her about previous lies about sexual behaviour.  R v T & H 
[2002] 1 WLR 632 . In that case, this Court was considering appeals from 
pre-trial rulings by two judges dealing with, first, counts of indecent 
assault and rape ( R v T ), and secondly, one count of indecent assault 
( R v H ). In each case the trial judge had ruled that questions sought to 
be asked by defence counsel, constituted cross-examination about 
sexual behaviour, which went to credit and therefore was impermissible. 
In each case some of the questions suggested that previous complaints 
by the complainant had been false. Giving the judgment of the Court, 
Keene LJ, at paragraph 33, at page 639, stated:  
“It seems to this court that normally questions or evidence about false 
statements in the past by a complainant about sexual assaults or such 
questions or evidence about a failure to complain about the alleged 
assault which is the subject matter of the charge, while complaining 
about other sexual assaults, are not ones ‘about’ any sexual behaviour 
of the complainant. They relate not to her sexual behaviour but to her 
statements in the past or to her failure to complain.” 
 
 
 
 
LIES 
 



 

 

It is possible to adduce a previous false complaint. The leading case 
remains to be R v TH. There is no need to prove it is a lie but there 
must be an evidential basis for questioning on the basis that there is a 
false complaint – see R v M (2010) Crim LR 792 
 
The mere fact that a previous complaint has been made and not 
pursued is not sufficient. R v All-Hully (2014) 2 Cr App R 33. The proper 
evidential basis is less than strong. There must be a factual foundation. 
The mere fact that the complaint has been made and not pursued is 
insufficient. The issue is fact sensitive. Facts which may begin to show 
lies is not enough. A proper evidential foundation is required. There 
must be some material to show it is untrue. 
R v M (2009) Crim LR 792 
R v C & B (2003) 2 Arch news CA. 
Questioning a complainant about a sexual offence committed against 
her by another if there is no basis to suggest it is false can only be to 
elicit information as to other sexual behaviour. If the purpose is to show 
transposition the Judge has discretion to permit the questioning. 
 
R v Winter (2008) EWCA Crim3 
One can't circumvent questioning by saying that the purpose is to show 
that something is untrue or if the statement was made to the defendant 
it is only the fact of making the statement not it's truth that is in issue.  
 
There is a difference between belief a woman would consent and the 
fact that she is consenting.  
 
COMPLAINTS 
 
A complaint need not be in statement form but can be a complaint to 
the police. Previous true complaints are not admissible. The purpose can 
only be to elicit information as to another's sexual behaviour. If the 
purpose is transposition it may be admissible. R v E (2004) EWCA 1313 



 

 

 
Children can have previous sexual behaviour. 
 
FALSE COMPLAINTS 
 
R v Garaxo (2005) Crim LR 883 
There are two main grounds of appeal, although each is subdivided into 
different subsidiary grounds. We deal with the second ground of appeal 
but has been taken first. That is an appeal based on a complaint, on 
behalf of the appellant, that counsel was not permitted by the judge to 
cross-examine the complainant about previous complaints made by her 
against other men, which it was alleged were false. Before the trial, 
counsel was given, by the prosecution, material which, it is submitted, 
showed that on two previous occasions Miss B had made allegations of 
sexual assault and common assault against men in 2000 and 2001. The 
nature of those complainants are recorded in CRIS reports 

“14/12/2000, 9.29. Victim … attended at 9 am. She stated she 
wanted a Crime Reference Number for the Social. She then 
stated that a male tried to rape her. On speaking to her, she 
stated that she was walking north in Horne (sic) Lane on 
Tuesday night and the suspect, who she had seen before, 
started talking to her. When she got to an alleyway near the BP 
Garage, he pulled her into an alleyway where he fondled her 
breasts. She fought him off, he punched her in the face causing 
a bruise to her eye and it was badly bloodshot. He then took 
the money from her purse. The victim has not attended her GP 
and did not report it yesterday; she did not have a telephone. 
Her eye was badly swollen yesterday. 
It would appear that the complainant, [LB] did not go on to 
assist the police to pursue that potential defendant, unknown of 
course from that description to the police.” 

The next report is dated 31st January 2001 at 4.15 pm, the entry the 
judge records as follows:  

“Victim attended XA front counter direct. It was obvious she 
was distressed and crying, but also that she was under the 
influence of drink and probably drugs, a self-confessed crack 
addict. Noticeable was a bump on the left side of the face by 



 

 

the ear. 
I offered to call an ambulance for medical attention and she 
declined this on several occasions throughout her time at the 
station. The informant alleged that whilst walking in Acton High 
Street she was approached by a young black male described as 
having red skin, who wanted — insisted that she should give 
him a blow job as she owed him money for crack cocaine which 
she had purchased some time earlier in the year. He apparently 
grabbed her and threatened her, and when she refused to 
oblige he punched her in the face once, causing the injury 
described. 
Miss [B] became quite abusive when asked to furnish in details 
for a report of both herself and the suspect. I suspect she 
knows full well who the suspect is but refuses to acknowledge 
this. However, having started the report one minute later she 
declined to assist any further, and after a brief conversation 
about police taking no action she left as quick as she had 
arrived. The victim is currently unwilling to substantiate this 
allegation; however, there would appear to be clear evidence — 
[B's] large bump — that she was assaulted.” In his ruling he 
decided that he ought not to permit cross-examination into 
these particular matters and ruled against the application made 
on behalf of the appellant. The Court of Appeal concluded that 
the Judge should have permitted cross-examination. “once, as 
we have concluded in this case, a proper evidential basis for 
cross-examination is established, it is, in our judgment, wrong 
to prevent the defence from asking questions which may permit 
a jury to draw an inference that the victim has fabricated 
complaints. The judge, of course, will be astute during the 
course of the cross-examination to ensure that it does not go 
further than is permissible and he can monitor it as the cross-
examination proceeds.” 
 

BAD CHARACTER 

 

If the allegation is of a false complaint section 100 Criminal Justice 
Act 2003 is dominant.  



 

 

It may be necessary to obtain leave under s41 and s100. R v V 
(2006) EWCA Crim 1901 

If the complainant says that the complaint is true then evidence can 
be called in rebuttal. (s4 Criminal Procedure Act 1865) 

Inconsistencies may be sufficient to prove that something is a lie (R 
v D (2009 Crim 2137) 

 

EFFECT ON COMPLAINANT 

The purpose of s41 includes the protection of the complainant 
from having to re-live personal sexual experiences. 

R v Abdelrahman (2005) EWCA Crim 1367 

 

LACK OF DISCRETION 

 

if the criteria are established the Judge cannot prevent its 
admission 

 

R v T (2013) Crim LR593 be wary of the ability to fabricate 
screen shots, facebook posts and images. Section 41 should not 
be used as a punishment for failure to comply with requests 
under CIPA.  

 

 

AMBUSH 

 

Late applications must be scrutinised with particular care. Rule 



 

 

22 A.5 CPR 

Rule 22 A (1) (b) of the CPR states that the application must be 
made within 14 days of service of the material upon which the 
application is based. 
 

It can be refused if the defendant is seeking to manipulate the 
Court process to prevent the prosecution from formulating an 
adequate response. Rule 22.A.6. Aggressive, repetitive and 
oppressive questioning will be stopped – Rule 22 A.8. The Court 
can order a retrial. 
 

Remember, each party has 14 days to make representations as 
to section 41 (Rule 22.6B) and can apply for special measures 
as the questioning will change (Rule 22.7).  

The prosecutor must inform the complainant about the decision 
as soon as practical (22.3) and the Court must allow the 
prosecutor sufficient time to comply with paragraph 1 and the 
Code of Practice for victims as per section 32 Domestic Violence 
Courts and Victims Act 2004.  

The Court can refuse an application if the applicant is seeking 
to manipulate the court process to prevent the respondent from 
forming adequate responses. This is particularly useful on the 
day of trial. 

 

IMPACT OF GRANT 

Inform the complainant as soon as practicable and ensure a 
representative of the CPS is present. 

 

IS IT WORKING  

The debate as to this is ongoing. 



 

 

A recent case 

R v Kirkham (2020) EWCA Crim 197 

K (age 40) convicted os sexual activity with C (aged 17). He helped 
her boyfriend to put her to bed at a party when she was 
intoxicated. He returned and raped her. He thought she was asleep 
but she was in fact frozen with fear. The defence was consent. The 
defendant sought to adduce the complainant's sexual relationship 
with her boyfriend to support K's belief in her consent to have 
sexual activity with him, explain the reddening of her skin and avoid 
the risk that the jury might think that the complainant was sexually 
inexperienced. The defence also sought to adduce flirtatious 
comments that the complainant made at a party. The appeal was 
dismissed. These were not matters which could be adduced under 
s41. That ought to have been plain. 

 
 
 
 
 
 

Mary Prior QC 

The 36 Group 

London  



SOUTH EASTERN  CIRCUIT

● This training is to hopefully bring you up to date on 
recent case law and changes in procedure.



SHPO
● Sexual offences prevention orders (SOPOS) were 

replaced by Sexual Harm Prevention Orders from
8th March 2015.

● Section 103 Sexual Offences Act 2003.
● Court can make an order in 2 ways
● S103A (2) Sexual Offences Act 2003 – sentenced 

for an offence in schedule 3 or 5
● Chief Officer of Police or DG of the National Crime 

Agency applies s103A (3) and (4) Sexual Risk 
Order

● Court can make an interim order before final 
order.



SHPO

● TEST TO BE APPLIED
● SOPO test serious sexual harm
● SHPO test sexual harm



SHOPO

● Made in relation to a person who has been 
convicted, found not guilty by reason of 
insanity, found to be under a disability and to 
have done the act charged or cautioned for 
an offence listed in either Schedule 3 or 
Schedule 5 to the Sexual Offences Act 2003

● Applies to convictions in the UK or overseas
● Includes offences which occurred before the 

Sexual Offences Act 2003 was in force. 



continued

● Court must be satisfied that D presents a risk 
of sexual harm to the public

● Or particular members of the public
● And that an order is necessary to protect 

against this risk.
● Details of the offence are likely to be key factor 

together with previous convictions and 
assessment of risk in PSR.



continued

● COURT SHOULD CONSIDER
● Would the order minimise the risk of harm to 

the public?
● Would the order minimise the risk of harm to 

certain members of the public?
● Is it proportionate?
● Can it be effectively policed?



continued

● The order can prohibit forms of employment.
● Prohibit use of the internet for certain activities.



continued

● R v Smith and Others [2011] EWCA Crim 
1772

● Terms must tailored to meet the exact 
requirements of the case.

● The order can only include negative 
prohibitions not positive obligations.

● The Order may have effect for a fixed period 
but not less that 5 years.



continued

● Offences for which a SHPO can be made 
include:

● Threats to kill
● Wounding (s20)
● Assault (s47)
● Assault with intent to resist arrest
● Burglary
● Arson
● Racial or religious harassment, assault, public 

order



continued

● An order cannot be discharged within 5 years of 
it being mde without the agreement of the 
individual and the police. 

● The order can be varied to add or remove 
conditions.

● A renewal may be necessary where the order is 
close to its end and the police have cause to 
believe that the individual still poses a risk. 



continued

● The probation service use OGRS and RM2000S 
statistical tools. The RM2000S is a well 
respected tool for evaluation of the risk of 
reoffending by sex offenders. 

● The reoffending rate for sex offenders is 13.9% 
which reduces to 7.5% if isolated to commission 
of further sexual offences

● National rate for all re offending is 29%.



continued

● Those who commit IIOC offences and have no 
previous offending history have a 2% recidivism 
rate for contact offences and a 12% rate for IIOC 
offences. 



SHOPO

● R v Roskams (2018) EWCA Crim 1663
● Condition to notify the police of ownership of 

each electronic item owned is onerous and 
should not be imposed.

● Conditions not to have contact with children 
should only be imposed where there are contact 
offences or it is HIGHLY LIKELY that contact 
offences will occur.



SHOPO
● Serve before the hearing
● Rule 31.3(5) CPR 2015
● Applications and variations must be signed by Chief 

Constable or someone on his behalf
● No power to impose for breach of SOPO.R v 

Harmer [2017] EWCA Crim 192 
● If re-sentenced for original offence to imprisonment 

SHOPO can then be imposed from the date of the 
new sentence. R v Shaun Rawlinson (2018) EWCA 
Crim 2825



R v McLoughlin [2021] EWCA Crim 165

IN 2016 MCL was sentenced to ten months imprisonment for possession of indecent images 
and made subject of a SHOPO for ten years and was subject to the notification requirements 
for the same period. In 2019 he was sentenced for two breaches of the notification 
requirements and two breaches of the SHOPO. Three years imprisonment was ordered. The 
SHOPO was varied. The sentence was right in principle. The Judge could not alter the 
SHOPO. For an existing SHOPO to be varied the Court must receive an application to vary 
from the Chief Officer of Police for the area in which the defendant resides. The Judge had no 
power of his own motion to amend it. The Court has no power to make a fresh SHOPO. If the 
defendant had been convicted of a new offence, rather than for breaching the orders, the 
Court could have made a fresh SHOPO.



SHOPO

● Blanket ban on the use of the internet is 
disproportionate and unworkable. R v Hewitt 
(2019) 1 Cr App R (S) 34

● R v Connor (2019) 2 Cr App R (S) 19
Again! A term not to use the internet is 
disproportionate and unworkable.

● Prohibition on foreign travel can be 
proportionate.

● R v Cheyne (2019) 2 Cr App R 14 



Variation

● Application to vary
● D must have evidence of a change of 

circumstances
● R v Hoath [2011] EWCA Crim 274- suggesting 

that the correct approach was an appeal to the 
CA

● Court must be satisfied the provision is no longer 
necessary to protect the public at the test that 
applied for that order. 



SHOPO

● R v Inches (2020) EWCA Crim 373
● The defendant pleaded guilty to possession of 

indecent images of children in 2009. He was 
made subject of a SHPO

● The conditions were not to have a telephone with 
a camera and not to have a computer which had 
internet access.

● Defendant was now aged 70. Appealed 
● CA said that D must apply to vary the order in 

the Crown Court.



SENTENCING BITS

● Sexual assault by a husband on a wife is 
not “abuse of trust' for sentencing 
guidelines (R v LO (2018) EWCA Crim 
1545

● Severe psychological harm can be 
determined by the Judge -psychological 
report not required (R v Egboujour (2018) 
EWCA Crim 159)



COVID 19

● R v Manning [2020] EWCA Crim 592
● D (49) Guilty pleas sexual activity with a child 

aged 15 years.
● Guidelines suggested SP 26 weeks, range 

HLCO – 3 years
● CA agreed starting point 30 months.
● Not unduly lenient to impose a suspended 

sentence. 
● Current conditions in prison represent a factor 

that can be taken account of in deciding 
whether to suspend.



SENTENCING BITS

R v KR [2018] EWCA Crim 2371

Unduly lenient sentence. Suspended sentence
● D grandfather “tickled” 12 year old grandaughter.
● Touched bare vagina.Stopped when asked.
● Convicted after trial. 
● D in 60's PGC. Suspended sentence imposed.
● CA said starting point of 4 years could not be 

reduced to 2. 



SENTENCING BITS

● Historic offences. Sentences where the 
defendant has already served a sentence for 
similar offending.

● Guidance given in R v Green (2019) 2 Cr App 
R



SENTENCING BITS

R v Green (2019)
G was a sports coach who had been 
sentenced in 2014 for indecent assaults 
against students. Upon his release 17 
further offences were charged. The Court 
indicated that the Judge should consider:



SENTENCING BITS

a. How recently the previous sentence was 
imposed.
b. The similarity in the offending.
c. The overlap in the time of offending.
d. Whether the defendant could have wiped the 
slate clean when he was first detained.
e. Would a reduction in sentence give the 
defendant an undeserved bonus.
f. His age and health.
g. Would the totality principle have been offended.



SENTENCING BITS

The Judge should first decide the sentence he 
wants to impose for the new offending taking 
account of totality and then decide whether to make 
a further allowance for the old sentence.

Superimposing a child’s face on an adult 
pornographic image can amount to possession or 
making of an indecent image of a child. Sentence of 
4 years upheld.
R v Bateman EWCA Crim 2020 1333



RECENT DEVELOPMENTS

● SINCE 2008 UN Committee on the rights of the 
child repeatedly called for the UK to raise the 
minimum age to 12. Now 14.

● Law Society (2010) has recommended it be 14.
● Centre for Social Justice recommended it be 12 

(2010)
● In Scotland age of criminal responsibility now 

12. Age of Criminal Responsibility Scotland Act 
2019

● Set up a body to consider raising it higher.



CHILDREN

● Be aware of:
● United Nations 1989 Conventions on the Rights 

of the Child
● United Nations 1985 Standard Minimum Rules 

for the Administration of Juvenile Justice
● The CPS police in prosecuting criminal cases
● The Prosecutor's Pledge
● The Victim's Code



IIOC

Offence to possess images of children under 
the age of 18.
Notification requirements only apply if image is 
of child under 16.
Be careful re sentences available for 
possession of images of children aged 16-17.
Be careful re breaches.Can custody be 
imposed for the original offence?
If custodial sentence is imposed after breach of 
any Order remember notification requirements 
apply.



ADVOCACY

Be cautious about reducing facts to admission.
Ensure that you include such matters as may assist 
the defence.
You may think you are “getting one over” your 
opponent but it may cause a successful appeal.
Also be careful to ask questions not to make 
speeches. 
R v Jones 21/12/18 unreported



SECTION 28

● Section 28 Youth Justice and Criminal 
Evidence Act 1999

● R v Benn-Landale (2017) EWCA Crim 1321
● D indicted and xxd on the basis of rape in 

pre-recorded interviews. Indictment 
amended to sexual activity with a child. 
Appeal on basis that not able to xxd on this 
issue Conviction upheld.

● Settle Indictment early.



SECTION 28

● R v PMH (2019) 1 Cr. App. R. 27
● Pre-recorded interviews poor quality and only 

showed part of the face.
● No consistency of Counsel.
● Judge failed to explain limitations of 

questioning.
● There were no limitations.
● Video sufficient. 



INTERMEDIARY

The Court determines the extent a defendant is 
assisted by an intermediary.

It will be a very rare case when an intermediary is 
granted throughout. 

● R v Biddle (2019) 2 Cr App R 20

● R V Thomas [2020] EWCA Crim 117
● Intermediaries are not appointed on a “just in 

case” basis.



INTERMEDIARY

R v James David Pringle (2019) EWCA Crim 
1722
P's conviction was overturned. He had not had 
the benefit of an intermediary. His co-defendant 
had. Both had similar needs. There was a real 
unfairness and an absence of parity between the 
defendants.



INTERMEDIARY

R (TI) v Bromley Youth Court (2020) EWHC 
Admin 1204

A 15 year old sought judicial review of the refusal 
of a DJ to grant an intermediary throughout trial. 
TI had an IQ which put him in the lowest 2% of 
the population. 

The DJ refused on the basis that:
TI had had a trial before without assistance.
The DJ and advocates were specially traind.
TI could not contribute much to the process.



INTERMEDIARY

The conviction was quashed. 
Without an intermediary the defendant would find 
the process difficult. The fact he would not 
contribute much was irrelevant to the fact that he 
needed to follow the proceedings.

Any defendant must have a fair trial which means 
participating effectively in whole or in part.

The appointment of an intermediary is rare. It 
doesn't follow that there is a high hurdle to 
overcome to grant assistance where an 
intermediary is necessary.



COUNSELLING

R v SJ (2020) 4 WLR 25
A counsellor can only give evidence in rare cases. 
Take great care that non-emotive language is 
used and that the counsellor does not express an 
opinion. They are not an expert witness. SJ was 
convicted of cruelty and rape of foster daughters. 
The counsellor was able to give evidence of the 
techniques used, not the psychological conditions 
that the counsellor considered that the person had 
or as to the truth or otherwise of the person's 
account. Demeanour may be admissible. 



Bad character evidence
R v Hepburn 2020 EWCA Crim 820 
H, professional cricketer.
Oral rape.
What’s app messages demonstrating competition 

with friend to see how many women they could 
have SA with reprehensible behaviour s101 (c) 
and (d)

R v Pierce 2020 EWCA Crim 855
Crown permitted to adduce caution for indecent 

images and texts from D to V in 2005 (2002-
2004) in case of attempted rape and IA 2000 -
propsenisty.



DELAY

R V HEWITT [2020] EWCA 1247

H, aged 80, managed a home. He was convicted of rape of a resident of the home that occurred 37 
years before. The allegations were made in 2014. H had convictions from 1995 for sexual offences at 
the home in the 1970s. H was indicted with rape against C, a second count of other rapes against her,  
rape of another female and sexual offences against three boys at the home. Unused material was 
served in August 2018.  Medical and social services records were not provided and in December it was 
confirmed that such records could not be provided.  C alleged incidents started at Easter. The only 
Easter at which they would both have been in the home was one month before H left. 

The judge decided to deal with the abuse of process application at the close of the prosecution case. 
During the trial it transpired that C had made a similar allegation against another at the time and may 
have been mixing events up. C and others were recalled, and cross-examined again in light of the new 
material. The judge refused the application for a stay. H was convicted of the single count of rape 
against C but acquitted of the multiple count. Other matters are to be re-tried as the jury failed to 
reach a verdict.



The CACD upheld the conviction. There were significant failures in disclosure.  The judgment is 
lengthy and worth reading for the review of authorities on abuse of process (F(S) [2011] EWCA Crim 
1844) where there is lost documentation  RD [2013] EWCA Crim 1592, PR [2019] EWCA Crim 1225; 
S(D) and S(T) [2015] EWCA Crim 662 and R (Practice Note) [2015] EWCA Crim 1941. 

The Court held that the trial judge was ideally placed to assess whether the trial was fair. He was 
wise to determine the application at the close of the prosecution case and he was entitled to 
conclude that the trial process could compensate for any prejudice arising from the delay.

In R v RD [2013] EWCA Crim 1592 Treacy LJ said at [15]: 

“In considering the question of prejudice to the defence, it seems to us that it is necessary to 
distinguish between mere speculation about what missing documents or witnesses might show, and 
missing evidence which represents a significant and demonstrable chance of amounting to decisive 
or strongly supportive evidence emerging on a specific issue in the case. The court will need to 
consider what evidence directly relevant to the appellant’s case has been lost by reason of the 
passage of time. The court will then need to go on to consider the importance of the missing 
evidence in the context of the case as a whole and the issues before the jury. Having considered 
those matters, the court will have to identify what prejudice, if any, has been caused to the 
appellant by the delay and whether judicial directions would be sufficient to compensate for such 
prejudice as may have been caused or whether in truth a fair trial could not properly be afforded to 
a defendant.”



Rape - deceit

R V Lawrence EWCA Crim 2020 971

L told the complainant he had had a vasectomy 
and could not get her pregnant. 

Lie.
Fraud and deceit for the 2003 Act relates to the 
Identity and nature of the Act. Here the deceit was 

as to the quality of the ejaculate - not rape.



APPEAL - RETRACTION

R V SB (2019) EWCA Crim 565 four weeks after 
her grandfather was sentenced for assault by 
penetration the complainant sought to retract her 
allegations indicating that she had lied. The 
appeal was dismissed on the basis that the Court 
was satisfied that the complainant had been 
pressurised into making the withdrawal. The 
Court recognised that the imposition of a lengthy 
custodial sentence can cause a person who 
fabricated a complaint to admit it was false but 
was satisfied that this was not the case here.



APPEAL – ABUSE OF PROCESS

P was convicted of indecent assault on a male 
under the 1956 Act. P argued that this was an 
abuse of process as unlawful sexual intercourse 
by a male on a female was time barred and the 
same rule should apply where the unlawful sexual 
intercourse was by a female on a male. The Court 
of Appeal rejected that application indicating that 
sexual intercourse by a female on a male is an 
indecent assault citing Faulkner v Talbot (1982) 74 
Cr App R 1. R v Perrett (2019) EWCA Crim 685



R v Alison [2021] EWCA Crim 324

It was not an abuse of process to try a defendant for possession of indecent images 
because the defendant had mental health difficulties and had threatened to commit 
suicide. The trial process could be adapted to fit the defendant’s neuro-diverse 
problems.

R v Charnock [2021] EWCA Crim 100

The complainant in a rape trial refused to provide the police with her telephone. The defence 
had obtained by other means exchanges between her and her mother in the days leading up 
to the allegation included the complainant saying that she had a plan. She intended to do him 
over. She was biding her time. After she talked of revenge being sweet. The Court refused to 
allow the appeal. It indicated that either side could have obtained a witness summons with a 
notice to produce the telephone. 



R v Mustafa [2020] EWCA Crim 1723

During examination in chief of the defendant the judge repeatedly intervened. Examination in 
chief had 257 questions. 116 were asked by the Judge. Cross-examination contained 327 
questions. The Judge asked 110 of those. The probing questions led to the conclusion that he 
had unfairly entered the arena. The appeal was allowed. The Judge should act as a neutral 
umpire. The Judge should not enter the arena to be seen to be taking sides. Questions for 
clarification are acceptable but entering into the arena is not. 

R v Binoku [2021] EWCA Crim 48

The Judge indicated before the jury were brought in that there was no sustainable 
defence. Throughout the trial it was said that he made damaging facial gestures and 
movements which would have influenced the jury. It was noted that Counsel had not 
raised all of the issues during the trial. Most of the Judge’s interventions were proper but 
some were not. For example the Judge said when one defendant was being questioned 
that it looked like he was leading the pack. He did correct that when requested to do 
so.



R v Usman [2021] EWCA Crim 360
One of the jurors was heard to sing the Fleetwood Mac classic “Tell me lies” in a 
break during the cross-examination of the defendant. Whilst that amounted to 
contempt it did not require all 12 of the jurors to be discharged. The 11 other 
jurors had confirmed that they could remain true to their oath. 



Attorney General’s Reference (No. 1 of 2020) [2020] EWCA Crim 1665 

The defendant kissed the complainant, who was a fellow passenger on a train, on the lips 
without her consent. He gave evidence that the kiss had not been sexual and was “a peck on 
the lips.” The jury had to decide whether the touching was sexual.  The defence submitted that 
It was submitted on behalf of D that it was additionally necessary for the prosecution to 
establish that the defendant intended his touching of the complainant to be sexual. The judge 
ruled that it was a necessary ingredient of the offence for the Crown to prove that the 
defendant had intended the touching to be sexual. D was acquitted. The Attorney General 
asked the Court whether it was necessary for the prosecution to prove that the offender 
intended his touching of that person to be sexual. The CACD held that s.3 did not bring about 
a significant change in the law as regards the mens rea of the offence of indecent/sexual 
assault. The statutory ingredients of the s.3 offence did not contain the requirement that the 
prosecution prove that the accused intended the touching to be sexual. 



APPEAL - RETRACTION

Notification requirements for sex offenders are 
not part of the sentence nor are notification 
certificates and they cannot form the basis of an 
appeal. If the notification is incorrect then a 
judicial review would be the remedy. R V 
Rawlinson (2019) 1WLR 2565



The end
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DISCLOSURE IN CASES INVOLVING SEXUAL OFFENCES

“A fair investigation does not mean an endless 
investigation”.

AG’s Guidelines 2020 (Paragraph 17) 



PROSECUTION DUTY TO DISCLOSE

General Duty -Section 3 Criminal Procedure and Investigations Act 1996

“must disclose to the accused any prosecution material which has not previously been disclosed to the accused and 
which might reasonably be considered capable of undermining the case for the prosecution against the accused or 
of assisting the case for the accused.”

Attorney General’s Guidelines 2020 provides the most recent guidance on disclosure procedure

“prosecutors should not disclose material which they are not required to, as this would overburden the participants 
in the trial process, divert attention away from the relevant issues and may lead to unjustifiable delays. Disclosure 
should be completed in a thinking manner in light of the issues in the case, and not simply as a schedule 
completing exercise”. The Attorney General’s Guidelines 2020 (Paragraph 4)



FINDING THE RIGHT BALANCE AND PROTECTING THE COMPLAINANT

Judicial Protocol on the Disclosure of Unused Material in Criminal Cases 2013

A complainant does not “waive...her right to privacy under article 8 of the ECHR by making a complaint against the 
accused. 

Attorney General’s Guidelines on disclosure 2020

11. Investigators and prosecutors need to be aware of the delicate balance between the right to a fair trial and the 
privacy rights of victims and witnesses. 

12 Annex A. “In order to ensure that there is no unjustified intrusion into any privacy rights investigators and 
prosecutors must ensure that any line of inquiry in relation to a victim’s or witness’s personal information is only 
pursued if it is reasonable in the context of the case, and that collection of said personal information is conducted in 
accordance with the law”. 

13. “Where there is a conflict between both of these rights, prosecutors and investigators should bear in mind that the 
right to a fair trial is an absolute right. Where prosecutors and investigators work within the framework provided by 
the CPIA, any unavoidable intrusion into privacy rights is likely to be justified, so long as any intrusion is no more than 
necessary”. 

Complainants must not be deterred from reporting criminal offences and participating in the criminal process by the 
fear that private information about them will be unnecessarily divulged”. AG’s Review 2018 

Material relating to the private life of a witness is sensitive material. The CPIA code 6.15



THE ATTORNEY GENERAL’S DISCLOSURE REVIEW 2018

HOUSE OF COMMONS SELECT COMMITTEE  REPORT ON DISCLOSURE 2018 recommended frontloading disclosure  
preparation

CPS Guidelines on Prosecuting cases of child sexual abuse issued 2013  (revised 2017) recommends early 
identification of issues, material potentially held by third parties and potentially relevant electronic material in the 
hands of the complainant and/or defendant.   

CPS Disclosure Manual 2018-Chapter 5-Reasonable lines of enquiry  and third parties.  Chapters 29 and 30 give 
guidance on large scale investigations and digital material. Chapter 33 deals with access to and handling highly 
sensitive material and chapter 



PRELIMINARY PROCEDURE

The Attorney General’s Review 2018

“material may be relevant to an investigation if it appears that it has some bearing on any offence under investigation 
or any person being investigated, or on the surrounding circumstances of the case, unless it is incapable of having any 
impact on the case”. 

There should be a “broad and flexible approach” to what is relevant.

Attorney General’s Guidelines  on Disclosure  2020

“A full log of disclosure decisions and the reasons for those decisions must be kept on file and made available to the 
prosecution team. Any prosecutor must be able to see and understand previous disclosure decisions before carrying 
out their continuous review function.  Paragraph 6

Investigators and prosecutors must avoid;  “interpreting the disclosure test too narrowly or placing too much focus on 
what the defence asserts to be its case, disregarding other matters unknown to the defence that would be part of the 
defence case if only they were made aware of them or other possible defences which the facts might support”. AG’s 
review 2018 

“if in doubt disclose” suggested by Richard Horwell QC in his review of the Mouncher case (2011)



THE ATTORNEY GENERAL’S GUIDELINES 2020

81. The prosecutor must also encourage dialogue and prompt engagement with the defence about the likely issues for 
trial. 

82. The defence are under a duty to engage with the prosecutor in order to aid understanding about the defence case 
and the likely issues for trial at this early stage. This engagement assists in ensuring compliance with the overriding 
objective of the Criminal Procedure Rules. 

84. In deciding whether material satisfies the disclosure test, consideration should include: 
a)  The use that might be made of it in cross-examination;
b) Its capacity to support submissions that could lead to:

i) The exclusion of evidence;
i) A stay of proceedings, where the material is required to allow a proper application to be made;
ii) A court or tribunal finding that any public authority had acted incompatibly with the accused’s rights 
under the European Convention of Human Rights;

c) Its capacity to suggest an explanation or partial explanation of the accused’s actions;
d) Its capacity to undermine the reliability or credibility of a prosecution witness;
e) The capacity of the material to have a bearing on scientific or medical evidence in the case. 

113.Where the defence do not feel that the prosecution have adequately discharged their obligations then  this
must be brought to the court’s attention at an early stage. The defence should be proactive in ensuring that any
issue is addressed, and must not delay raising these issues until a late stage in the proceedings. 

Attorney-General’s Guidelines on Disclosure 2013 and 2020 (para 73)  and Attorney General’s review 2018, 

“it should also be borne in mind that while items of material viewed in isolation may not reasonably be as capable of undermining the 
prosecution case or assisting the accused, several items together can have that effect”. 

“Furthermore, even material that may appear to have a negative impact on a defence, or a fact relied on by the defence, can assist in 
establishing the boundaries within which it can practically be advanced or the weight that can placed on it at the trial”. 



PROCEDURE IN RESPECT OF 3RD PARTY MATERIAL, FAMILY COURT AND ABROAD 

3rd Party Disclosure
R v Alibhai [2004] EWCA Crim 681: before taking steps to obtain material held by 3rd parties, it must be shown that 
there was a suspicion that the 3rd party held relevant material, and that it was likely to satisfy the disclosure test.

Court of Appeal approach to Social Services material R v Mark North [2011] EWCA Crim 88 and R v Butler [2015] EWCA 
Crim 854

Therapy notes:
CPS Draft Guidance on pre-trial Therapy (New guidance awaited - Consultation period closed October 2020)

Family Court
Section 98 (2) of the Children Act 1989 an admission of guilt by a parent in family proceedings brought under The 
Children’s Act 1989, is inadmissible in criminal proceedings for any offence other than perjury. 

Disclosure test for material held by Family Court:  Re C  (A minor) [1997] Fam 76, at 85 and Re H (Children) [2009] EWCA 
Civ 704. Other Family Court disclosure authorities: S v SP [2016] EWHC 3673 (Fam) and Commissioner of Police of the 
Metropolis v A Local Authority [2016] EWHC 2400 (Fam).   

Foreign Jurisdiction
Crime (International Co-operation) Act 2003, the Criminal Justice (European Investigation Order) Regulations 2017 
Paragraphs 45 to 53 of the Attorney General’s Guidelines 2020



Index of Third Party Material

Date Investigation Commenced:

Material Requested

Relevant third party Material Sought Date 
Requested 

Date 
response 
received

Inspected (I) 
or obtained 

(o) 

Production 
Order 

required 
(Y/N)

Witness 
Summons 
required 

(Y/N)

Material 
sensitive 

(Y/N)



Incident/enquiry

Viewing officer

Third Party

Nature of material 
inspected 
Purpose of inspection
Date of inspection Date Time

Third Party Material Inspection Log

Number Description of Material Inspected 

This should include an outline of the material which has been viewed with particular emphasis on those parts which are 
identified as being relevant. Where you have identified material which you consider might satisfy the test for disclosure 
that material should also be carefully described. (Remember this will also need to be recorded on the MGC or D and/or E or 
the Streamlined Disclosure Certificate in due course).

If, following review, you do not consider the material to be relevant (because it is incapable of having any bearing on the 
issues in the case) please record a broad description of that material and confirmation that you consider it to be non-
relevant.

1



PROCEDURE IN RESPECT OF ELECTRONICALLY STORED MATERIAL

“Where investigations involve a large quantity of digital material it may be impossible for investigators to examine 
every item of such material individually and therefore there should be no expectation that this should happen. 
Investigators and disclosure officers will need to decide how best to pursue a reasonable line of inquiry in relation to 
the relevant digital material, and ensure that the extent and manner of the examination are appropriate to the issues 
in the case”. Para 55 AGGD 2020.

The Operation Amazon Judgement:  

R v R and others [2016] 1 Cr. App. R. 20

•The prosecution is, and must be, in the driving seat at the stage of initial disclosure; 
•The prosecution must then encourage dialogue and prompt engagement with the 
•defence; 
•The law is prescriptive of the result, not the method of disclosure; 
•The process of disclosure should be subject to robust case management by the judge, 
•utilising the full range of case management powers; 
•Flexibility between the parties is crucial. 



In R v CB and Mohammed (Sultan) (“R v CB”) and the four issues of principle:

1. Identifying the circumstances when it becomes necessary for the investigators to 
seek details of a witness’s digital communications and thereafter to disclose 
material to which they have access”. 

2. The second issue of principle: when a properly founded request is made, how 
should the review of the witness’s electronic communications be conducted?

3. The third issue of principle: what reassurance should be provided to the 
complainant as to the ambit of the review and the circumstances of any disclosure 
of material that is relevant to the case?

4. The fourth issue of principle: what is the consequence if the complainant refuses to 
permit access to a potentially relevant device or if the complainant deletes relevant 
material?



ELECTRONIC DISCLOSURE CONTINUED

R v E [2018] EWCA Crim 2426 considered what constitutes a reasonable line of enquiry in terms of electronic 
material.

CPS Disclosure Manual 2018 sets out the procedure regarding disclosure searches of electronic devices

Better case Management handbook for Judges published January 2018 

“Judges must assist in ensuring that resources are used in providing only that which satisfies the test for 
disclosure”. 

R v ME [2019] EWCA Crim 1353 Any appeal based on disclosure failures in respect of electronic material will 
need to prove that it has resulted in specific prejudice to the appellant.

CPS review Rape and Serious Sexual Offence Prosecutions- Assessment of disclosure of unused material ahead 
of trial June 2018.  Highlights the necessity to review post charge behaviour.  



CONTINUED REVIEW

Rape and Serious Sexual Offence Prosecutions- Assessment of disclosure of unused material ahead of trial June 
2018

Sentence- At sentence, the prosecutor should disclose any material which might reasonably be considered capable 
of ensuring fairness in the sentencing process. This material could include information which might mitigate the 
seriousness of the offence or the level of the defendant’s involvement. AGGD 2020 paragraph 137

post-conviction R v ME [2019] EWCA Crim 1353-prosecution should only review material if there were grounds to 
believe that the conviction was unsafe. Speculative searches were a waste of resources. AGGD 2020 paragraph 
138



END 



SPECIAL MEASURES AND 
QUESTIONING VULNERABLE 
WITNESSES IN SEX CASES
SEC RASSO REFRESHER TRAINING
25 September 2021
Nathan Rasiah, 23 ES Chambers

1



INTRODUCTION
• Aims and objectives: 

• An overview of law and procedure relating to special 
measures in sexual offence prosecutions;

• Focus on: 
• pre-recorded cross-examination (s.28 YJCEA 1999);
• Intermediaries

2



Special measures: why are they 
important? 

• “Fury over sex gang victim, 18, who had to endure 12 
DAYS of excruciating cross-examination in trial that 
shamed the legal system”

• Allows witnesses to give their best evidence
• Minimises distress to the extent possible
• Facilitates fair testing of the evidence

3



The legislative framework
• The legislative framework: Youth Justice and Criminal 

Evidence Act 1999
• Crim PR, Part 3, Part 18.
• CrimPD I General Matters 3D, “Vulnerable people in the 

courts” 

4



Purpose of special measures
• The general purpose of special measures: to improve or 

maximise the quality of evidence given by a witness 
(s.19(2))

• Quality in terms of completeness, coherence (ability to 
give answers which address questions and can be 
understood) and accuracy (s.16(5))
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Eligibility
• Under 18 (s.16(1)(a))
• Mental disorder; impairment of intelligence and social 

functioning; physical disability or disorder so as to 
diminish quality of evidence (s.16(1)(b), (2))

• Fear or distress (s.17(1))
• Sexual offences (s. 17(4), (22A)
• Relevant offence (s.17(5), Schedule 1A)
• If notice of eligible is given at PTPH and no party opposes 

court may give SM direction without application: Crim PR 
18.9
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The Range of Measures
• The range of measures available includes:

• Screening (s.23)
• Evidence by live link (s.24)
• Evidence given in private (s.25)
• Removal of wigs and gowns (s.26)
• Video recorded evidence in chief (s.27)
• Video recorded cross-examination / re-examination (s.28)
• Examination through an intermediary (s.29)
• Aids to interpretation (s.30)
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Combinations of measures
• Measures can be combined: s.19(2); CPD V, para. 18A.2 

states:

• Special measures need not be considered or ordered in 
isolation. The needs of the individual witness should be 
ascertained, and a combination of special measures may 
be appropriate. For example, if a witness who is to give 
evidence by live link wishes, screens can be used to 
shield the live link screen from the defendant and the 
public, as would occur if screens were being used for a 
witness giving evidence in the court room.
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Sexual offences – basic principles
• Complainants in sexual offence cases are automatically eligible 

for special measures unless they inform the court that they 
wish not to be: s. 17(4). It does not require evidence in support.

• The court must give a direction that provides for a video 
recorded interview to be admitted as evidence in chief 
(s.22A(7)) unless: 

• (i) the court is of the opinion, having regard to all the 
circumstances of the case, that in the interests of justice the 
recording, or that part of it, should not be so admitted (ss. 
22A(8) and 27(2)), or

• (ii) the court is satisfied that it would not be likely to maximise
the quality of the complainant's evidence so far as practicable, 
either because other special measures are appropriate or for 
any other reason: ss. 19(2); 22A(9).
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Child complainants
• A ‘child witness’ is one who is under 18, and a ‘qualifying 

witness’ is one who was a child witness when interviewed: ss. 
21 – 22, YJCEA 1999

• The ‘primary rule’ requires the court to give a direction—
• for the evidence of a child witness or of a qualifying witness to be 

admitted—
• by means of a video recording of an interview with the witness, in the place of 

examination-in-chief, and
• after that, by live link; or

• if one or both of those measures is not taken, for the witness while giving 
evidence to be screened from seeing the defendant.

• The primary rule always applies unless—
• the witness does not want it to apply, and the court is satisfied that to omit a 

measure usually required by that rule would not diminish the quality of the 
witness’ evidence; or

• the court is satisfied that to direct one of the measures usually required by 
that rule would not be likely to maximise, so far as practicable, the quality of 
the witness’ evidence.]
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Video-recorded cross-examination
• S.28 YJCEA 1999 was not brought into force at the same 

time as the rest of the legislative framework
• It was partially brought into force in a pilot scheme in 3 

court centers from 2014 (Kingston, Leeds and Liverpool), 
and has incrementally been rolled out to all other court 
centers:  YJCEA 1999 (Commencement Nos. 18 - 22 ) 
Order 2020.

• It is available for witnesses eligible on grounds of age or 
incapacity; and in some court centers for complainants in 
respect of sexual offences / modern slavery.
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S.28 YJCEA 1999
• (1) Where a special measures direction provides for a video 

recording to be admitted under section 27 as evidence in chief 
of the witness, the direction may also provide—
• (a) for any cross-examination of the witness, and any re-examination,

to be recorded by means of a video recording; and
(b) for such a recording to be admitted, so far as it relates to any such
cross-examination or re-examination, as evidence of the witness under
cross-examination or on re-examination, as the case may be.

• (2) Such a recording must be made in the presence of such 
persons as [ Criminal Procedure Rules ] 1 or the direction may 
provide and in the absence of the accused, but in 
circumstances in which—
• (a) the judge or justices (or both) and legal representatives acting in 

the proceedings are able to see and hear the examination of the 
witness and to communicate with the persons in whose presence the 
recording is being made, and
(b) the accused is able to see and hear any such examination and to 
communicate with any legal representative acting for him. 
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• (4) Where a special measures direction provides for a recording to be admitted 
under this section, the court may nevertheless subsequently direct that it is not to 
be so admitted if any requirement of subsection (2) or [ Criminal Procedure Rules 
] 1 or the direction has not been complied with to the satisfaction of the court. 

• (5) Where in pursuance of subsection (1) a recording has been made of any 
examination of the witness, the witness may not be subsequently cross-examined 
or re-examined in respect of any evidence given by the witness in the proceedings 
(whether in any recording admissible under section 27 or this section or otherwise 
than in such a recording) unless the court gives a further special measures 
direction making such provision as is mentioned in subsection (1)(a) and (b) in 
relation to any subsequent cross-examination, and re-examination, of the witness. 

• (6) The court may only give such a further direction if it appears to the court—
• (a) that the proposed cross-examination is sought by a party to the

proceedings as a result of that party having become aware, since the time
when the original recording was made in pursuance of subsection (1), of a
matter which that party could not with reasonable diligence have ascertained
by then, or
(b) that for any other reason it is in the interests of justice to give the further
direction.
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Guidance on s.28 cases

• Judiciary guidance: 
• https://www.judiciary.uk/publications/guidance-on-the-use-

of-s-28-yjcea-1999-pre-recording-of-cross-examination-
and-re-examination-for-witnesses-captured-by-s-174-
yjcea-1999/

• CPS
• Prosecution college training on s.28 YJCEA

14
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At the outset
Eligible Complainants should be identified by the police, 
and special measures should be discussed with them from 
an early stage. [Crim PR, 3.2(2)(b)]
• Interview must be recorded in accordance with Achieving 

Best Evidence guidance.
• Investigators and prosecutors should commence the 

disclosure process at the start of the investigation, 
including obtaining any relevant third party material.

• If the witness requires an intermediary an appropriate 
intermediary should be identified and instructed ASAP

15



Adapted timescales
• File from police inc. VRI; ROVI; MG2; unused material inc. 3rd

party
• CPE to make a charging decision within 28 days of receipt of 

file;
• First appearance: within 28 days;
• PTPH 28 days after first appearance;
• Rigorous case management. Timetable for: i) service of case; 

Disclosure; defence statement; edits to VRI; Ground rules 
hearing; pre-recorded cross-examination hearing; any legal 
applications

• Case to be served within 7 weeks of sending; defence
statement 28 days after;

• GRH – First available date
• S.28 XX – First available date
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Ground Rules hearings
• CPD I General Matters 3E:
•
• 3E.1 - The judiciary is responsible for controlling questioning. 

Overrigorous or repetitive cross-examination of a child or 
vulnerable witness should be stopped. Intervention by the 
judge, magistrates or intermediary (if any) is minimised if 
questioning, taking account of the individual’s communication 
needs, is discussed in advance and ground rules are agreed 
and adhered to.

• 3E.2 Discussion of ground rules is required in all intermediary 
trials where they must be discussed between the judge, 
magistrates, advocates and intermediary before the witness 
gives evidence. The intermediary must be present but is not 
required to take the oath (the intermediary’s declaration is 
made just before the witness gives evidence).

17
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3E.3 Discussion of ground rules is good practice, even if no intermediary is
used, in all young witness cases and in other cases where a witness or
defendant has communication needs. Discussion before the day of trial is
preferable to give advocates time to adapt their questions to the witness’s
needs. It may be helpful for a trial practice note of boundaries to be created at
the end of the discussion. The judge may use such a document in ensuring
that the agreed ground rules are complied with.

3E.4 All witnesses, including the defendant and defence witnesses, should be
enabled to give the best evidence they can. In relation to young and/or
vulnerable people, this may mean departing radically from traditional cross-
examination. The form and extent of appropriate cross-examination will vary
from case to case. For adult non-vulnerable witnesses an advocate will
usually put his case so that the witness will have the opportunity of
commenting upon it and/or answering it. When the witness is young or
otherwise vulnerable, the court may dispense with the normal practice and
impose restrictions on the advocate “putting his case” where there is a risk of
a young or otherwise vulnerable witness failing to understand, becoming
distressed or acquiescing to leading questions.



GRH Checklists

• 20 principles of Questioning Vulnerable Witnesses, ICCA
• https://www.theadvocatesgateway.org/toolkits
• See tool kits, and Ground Rules Hearings checklist. Eg.

• Where the advocates will be when they conduct their questioning, for 
example, in court over live link or in the live link room. 

• How long cross-examination is likely to take and how long it will be 
permitted to last, taking into account relevant matters such as the 
witness’s concentration abilities, effects of prescribed medication etc. 

• When there will be scheduled breaks during the trial day, including 
duration and nature of breaks. 

• How a request for an unscheduled break will be notified, for example, 
arising from an urgent medical need. 

19
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GRH Checklist cont’d
• Whether the judge has seen the advocates’ proposed 

questions and determined if they are appropriate (if there 
is an intermediary they should also have been reduced to 
writing and shown to the intermediary). 

• How repetitious questioning will be avoided when there 
are separately represented defendants (CPD 3E.5). 

• If limitations are going to be placed on cross-
examination, how these will be explained to the jury (CPD 
3E.4). 

• In light of any limitations, have the parties ensured that all 
relevant material is put before the jury to consider?
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GRH Checklist cont’d

• Court familiarisation; memory refreshing; meeting judge 
and counsel

• Best time of day to start
• Assistance or access to written material, maps, diagrams, 

transcripts etc
• Courts access to non-verbal communication – pointing, 

drawing, writing.
• Access to the s.28 recording

21



Some case law
• Barker [2010] EWCA Crim 4 – competence of a child 

aged 4 1/2, [38] – [43]
• Wills [2011] EWCA Crim 1938 – Limitations on cross-

examination; D’s counsel followed the limitations, co-D 
ignored them.

• Lubemba [2014] EWCA Crim 2064 – Judge ruled that
Complainant could not participate in cross-examination in 
one case; restriction on cross-examination in another [38] 
– [46]: putting case must be modified for young / 
vulnerable witnesses so as not to intimidate or distress.
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Case law cont’d
• PMH [2018] EWCA Crim 2452: body and lower face of Complainant 

obscured on recording; judge failed to give direction re limitations on 
cross-examination.
• At the ground rules hearing the judge should discuss with the advocates how and 

when any limitations on questioning will be explained to the jury. 
• If this has not happened, or there have been any changes, the judge should discuss 

with the advocates how any limitations on questioning will be explained to the jury 
before the recording of the cross examination is played. 

• The judge can then give the jury the standard direction on special measures with
a direction on the limitations that the judge has imposed on cross-examination and 
the reasons for them before the cross examination is played. 

• The judge should consider if it is necessary to have a further discussion with the 
advocates before their closing submissions and the summing-up on the limitations 
imposed and any areas where those limitations have had a material effect. In this 
way the advocates will know the areas upon which they can address the jury. 

• In the summing-up the judge should remind the jury of the limitations imposed and 
any areas identified where they have had a material effect upon the questions 
asked. 

• If any written directions are provided to the jury the judge should include with the 
standard special measures direction a general direction that limitations have been 
imposed on the cross-examination. 
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Case law cont’d

• YGM [2018] EWCA Crim 2458 
• RT [2020] EWCA Crim 155 
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Pre-recorded cross-examination hearing
• Consider the Speaking to witnesses at court guidance. 
• In cases involving young children judge may direct that no 

STWAC conversation should take place, as it will be 
superceded by the judge meeting the witness in the 
presence of counsel.

• Consider presence of accused, whether screens are 
required etc

• If questions are written out / approved in advance 
consider approach to any supplementary questions etc. 

• Take a good note as there will not usually be a transcript; 
and time the recording, and record the times of any 
breaks
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Following the hearing
• The recording is distributed on a link. The recording will 

probably need to be edited to remove breaks etc, and 
edits have to be proposed by reference to the time. 

• A hearing is required for the judge to order the appropriate 
edits. 
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Intermediaries
• Does the witness really require an intermediary to assist? 

Will it improve the quality of their evidence?  
• Intermediaries can be from varied professional 

backgrounds speech and language therapists, clinical 
psychologists, teachers with specific experience: what 
type of intermediary is best suited to the particular 
witness?

• What level of intervention is required from the 
intermediary?  
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Concluding observations?
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THE END
Thank you for listening!
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Modern Slavery  - Current Case Law 
 
 
 
Van der Mussele v Belgium (8919/80) 
[1983] 11 WLUK 238; (1984) 6 E.H.R.R. 163; ECHR; 23 November 1983 
 
Siliadin v France (2005) 43 EHRR 287 – Primary ECHR authority 
 
Rantsev v Cyprus  App No 25965/04 (ECtHR 7 January 2010] 
 
Attorney General's Reference (Nos 37, 38 and 65 of 2010) Court of Appeal (Criminal 
Division), 09 December 2010 – sentencing guideline pre dating Modern Slavery Act 2015. 
 
R v K(S) [2011] 2 Cr App R 34  - first UK authority. 
 
Attorney-General's Reference Nos 2, 3, 4 and 5 of 2013 (R v William Connors and Ors) 
[2013] 2 Cr App R (S) 71 – sentencing guidelines. 
 
R v Josie Connors & Ors [2013] EWCA 1165   
 
R-V- Jonas – [2015] EWCA Crim 562; [2015] Crim. L.R. 742 (CA (Crim Div)) 
vulnerable witness provisions. 
 
CHOWDURY AND OTHERS v. GREECE.  [2017] ECtHR (application no. 21884/15) 
 
R-v- Joyce [2017] EWCA Crim 337  
 
Attorney-General's Reference (R v Zielinski) [2017] EWCA Crim 758 – leading sentencing 
guidelines on forced and compulsory labour. 
 
R-v- K,W,A [2018] EWCA Crim 1432. – county lines / consent. 
 
R. v Iyamu (Josephine) Court of Appeal (Criminal Division), 20 September 2018  [2019] 1 Cr. 
App. R. (S.) 19 – sentencing authority on sex trafficking. 
 
R -v- Nguyen,  Tran and Nguyen [2019] EWCA Crim 670  - consent in forced  or compulsory 
labour. 
 
R -v- Rooney and others  [2019] EWCA Crim 681- consent in forced or compulsory labour. 
 
R. v Rooney (Martin Senior), 2019 WL 01674563 (2019) R. v Rooney (Martin Senior), 2019 
WL 01674563 (2019) 
 
R. v Motroc (Ionut Viorel), 2019 WL 03083561 (2019)  - false imprisonment need not be 
physical and sentence sex trafficking  
 
 R-v- ZAKARIA MOHAMMED   [2019] EWCA Crim 1881 – sentencing county lines 



 
Regina v Aurangzeb Mohammed Naseem (jnr), Mohammed Naseem, Frantisek cisar [2019] 
EWCA Crim 2279, 2019 WL 07340178 
(sentencing authority forced and compulsory labour predating MSA) 
 
R -v- Lupu [2020] EWCA Crim 1490  forced compulsory labour. 
 
 
R. v Brzezinski (Ignacy) [2021] EWCA Crim 749 – sentence forced and compulsory labour  
 
R. v Nixon (Omorie Tevon-Te)   [2021] EWCA Crim 575 (county lines) 
 
   
See also Sentencing council guidelines effective 1st October 2021 
 
https://www.sentencingcouncil.org.uk/offences/crown-court/item/slavery-servitude-and-forced-or-compulsory-
labour-human-trafficking/ 
 
 
Slavery/ trafficking as a defence  - Modern Slavery Act sec 45. 
 
R v M(L) and others [2010] EWCA Crim 2327  
 
R v N(A) and others [2012] EWCA Crim 189 
 
R. v L(C) [2013] EWCA Crim 991,  [2013] 2 Cr. App. R. 23 
 
R. v Joseph (Verna Sermanfure) [2017] 1 W.L.R. 3153  [2017] 1 Cr. App. R. 33  [2017] Crim. 
L.R. 817 
 
R. v MK    [2019] Q.B. 86  [2018] 3 W.L.R. 895  [2018] 2 Cr. App. R. 14  [2018] Crim. L.R. 922   
 
R v EK [2018] EWCA Crim 2961 
 
R-v- JXP [2019] EWCA Crim 1280, 2019 WL 03290240 
 
R-v-A [2020] EWCA Crim 1408 
 
R -v- DS [2020  EWCA Crim 285 
 
DPP v M, 2020 WL 07356619 (2020) 
 
VCL and A.N v The UK 74603/12 and 77587/12 Judgment 16.2.2021 [Section IV] 
 
 
 
A-G's Reference No 28 of 2014 (R v Okoh) [2014] EWCA Crim 1723. The conviction was not 
appealed in this case. It prima facie might have been the subject of an appeal against 



conviction however, the defendant had assisted the workers to avoid prohibitions on 
working in the UK, but not to breach an ‘immigration law’ as defined by the act 
 
Plakici  [2004] EWCA Crim 1275, [2005] 1 Cr App Rep (S) 19. 
 
 
R. v DKN [2021] EWCA Crim 353 - A conviction for producing a controlled class B drug, 
namely growing cannabis, was quashed where it was subsequently found that the offender 
had a defence under the Modern Slavery Act 2015 s.45 as he had been a victim 
of trafficking. 
 
R -v- CS [2021] EWCA Crim 134 Section 45 not retrospective 
 
 
R -v- Brecani 2021 [2021] EWCA Crim 731] 
 
R-v- AAJ [2021 EWCA Crim 1278 
 
 
Confiscation  
 
R-v- Parczewska (Justyna) [2021] EWCA Crim 750  
 



Meta-memory processes during police interviews in rape 
investigations with complainants who were acutely alcohol-
intoxicated during the offense

Heather D. Flowe
Professor of Psychology
University of Birmingham



Memory is not 
inherently 

inaccurate.



Sunday Times, Emily Dugan
Andrew Malkinson spent 17 years in prison for rape but was 
released last December. The complainant had identified him 
from a lineup parade. In America, eyewitness misidentification 
contributed to just under 70 per cent of 375 wrongful 
convictions now overturned by DNA evidence. 



What do we know about 
Alcohol and Memory 
impairment?
‘Based on personal experience,  alcohol is bad for memory.’ 



But how does alcohol  
impair testimony?

¡ In lab tests – the 
participant has no 
control over their ‘test 
output’ – memory is 
exhaustively tested

¡ During police interviews, 
people control and 
regulate their testimony 
(Weber & Brewer, 2008)



Mean (+1 SEM) proportion of questions answered 
as a function of dose and retention interval

Flowe, H. D., Takarangi, M. K. T., Humphries, J. E., & Wright, D. S. (2016). Alcohol and remembering a 
hypothetical sexual assault: Can people who were under the influence of alcohol during the event 
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Mean accuracy (+1 SEM) as a function of how 
accuracy was computed
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Meta-analysis of alcohol and 
recall: Correct Details
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Implications for practice
¡ The importance of 

conducing an early 
interview

¡ The heightened importance 
of establishing rapport

¡ Allowing the complaint to 
control the level of detail

¡ Protect the complaint’s 
memory from suggestible 
influences

¡ Avoid focusing on 
peripheral details

¡ Questions regarding 
relevant pre-intoxication 
events
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